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Jorge Cervantes and Pedro Resendez*
Gonzalez Calvillo SC

Communications policy

1 Policy

How would you summarise government and regulatory policy for the
telecoms and media sector? What is the policymaking and policy
development procedure?

Government and regulatory policy is performed by the Ministry of
Communications and Transportation (SCT) and the Federal Telecom-
munications Commission (Cofetel). The Mexican Antitrust Commis-
sion (Cofeco) also holds an important role in defining the policy and
the future of the telecommunications sector.

Mexico’s telecommunications sector is presently regulated by the
Federal Telecommunications Act (the Act), approved in 1995 with
amendments in April 2006, as well as by regulations and several rules
that apply to a wide variety of services, such as public telephony, pay
TV and audio services and long-distance, satellite services and local
telephone services. Regulations are general norms issued by Mexico’s
president in accordance with article 89 of the Mexican Constitu-
tion, whereas rules constitute administrative orders that are dictated
mainly by Cofetel and SCT. All regulations and rules are subject to
a procedure of regulatory improvement before a Commission of the
Ministry of the Economy (Cofemer). During this procedure, any party
may submit comments on the proposed regulation or rule. Cofetel
or SCT must address all comments from the public and explain why
they are or are not applicable to the proposed regulation or rule. The
whole process is transparent and documents are available online.

The media sector is governed by the Federal Radio and Television
Act (the Media Act), passed in 1960 with substantial amendments
made in April 2006. The infrastructure, network and spectrum policy
in the media sector is defined by Cofetel and SCT; the Ministry of the
Interior is in charge of broadcast content and advertising; the Federal
Electoral Institute is the authority is responsible for advertising and
programmes regarding political parties; and the Ministry of Health
also intervenes in the advertising of certain products.

2 Convergence

Has the telecoms-specific regulation been amended to take account of
the convergence of telecoms, media and IT? Are there different legal
definitions of ‘telecoms’ and ‘media’?

Amendments to the Law and Media Act made in 2006 appeared to
implement some type of convergence between telecommunications
and media. However, the reality is that the Act continues to govern all
telecommunications services, except broadcasting (radio and televi-
sion), which is dealt with in the Media Act. In general terms, telecom-
munication services are fixed and mobile telephone services, local and
long-distance calls, satellite services, pay TV and audio, and trunking.
Media services are considered as those that use the spectrum to dis-
tribute programming for free to television and radio devices.
Convergence within telecommunications services (voice, data,
and video) has been actively promoted by both Cofetel and SCT
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for several years, whereas previously, telecoms network licences and
spectrum licences were granted only for specific services (ie, local
services). In 2006, the SCT issued a rule (the Convergence Agree-
ment) intended to facilitate the process for authorising new services
based on existing licences.

3 Broadcasting sector

Is the broadcasting sector or content regulated separately from
telecoms?

Yes. Broadcast and content are regulated separately. Pursuant to the
Media Law, SCT and Cofetel are the authorities in charge of granting
spectrum licences and supervising broadcasting from a network per-
spective, the Ministry of the Interior is in charge of broadcast content
and advertising, and the Federal Electoral Institute is the authority on
advertising and programmes regarding political parties. The Ministry
of Health also intervenes in the advertising of certain products.

The Media Act regulates broadcast radio and television; the
granting of concessions for these services is done by SCT and Cofetel
through a public bid process. No direct foreign investment is allowed
in these activities. Please note that pay TV and audio services are
deemed telecommunication services and not broadcasting services;
therefore, these services are principally regulated through the Act and
the Regulations for Pay TV and Audio Services, and direct foreign
investment is limited to 49 per cent.

Telecoms regulation

4 WTO Basic Telecommunications Agreement

Has your jurisdiction committed to the WTO Basic Telecommunications
Agreement and, if so, with what exceptions?

Mexico signed the World Trade Organization’s Basic Telecommuni-
cations Agreement on 11 April 1997, and committed to the Reference
Paper on Regulatory Principles.

As part of its commitments, Mexico reinstated the provisions of
the Act relating to foreign entities or persons being entitled to own
up to 49 per cent of the voting stock of telecommunications conces-
sionaires (see question 6), and also committed to end the exclusivity
of regional duopolies in cellular telephony and to open its telecoms
sector to competition in all market segments, including resale. In
connection with this, Cofetel issued regulations for long-distance
and international long-distance resellers on 12 August 2005. Such
regulations allow other providers to lease minutes from current con-
cessionaires of long-distance and international long-distance services
and resell them to the general public at a lower cost. The foregoing
is a direct result of the agreements reached between Mexico and the
United States derived from the dispute arisen before the WTO.

The Act provides that telecommunications services may be ren-
dered under concessions, permits and registrations.

Getting the Deal Through — Telecoms and Media 2009
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In accordance with the Act, concessions are required for the fol-

lowing activities:

® to use a frequency determined for commercial use (uso determi-
nado) of the radio electric spectrum;

* to install, operate and use a public telecommunications net-
work;

¢ to make use of satellite orbits assigned to Mexico and to exploit
their respective frequency bands; and

¢ to use the frequency bands associated with foreign satellite sys-
tems able to render services in Mexican territory.

Permits are required to operate entities that resell or commercial-
ise public telecommunications services through the use of public
networks, including long-distance and international long-distance
resellers, and also to install, operate and exploit land based satellite
transmitting stations. Permits are granted upon a request filed with
the SCT. There are no limitations on foreign investment in a Mexican
entity holding a permit.

Value-added telecommunications services, such as internet service
access, email, voicemail and advanced phone services must be regis-
tered with Cofetel, which in turn issues a registration certificate. Again,
there are no limits on direct foreign investment in these activities.

5 Public/private ownership

What proportion of the stock of any incumbent operator is in the
ownership of the state or private enterprise?

Teléfonos de México, SA de CV (Telmex), the incumbent fixed-line
telephone operator, was previously owned and controlled by the
Mexican government. Telmex was privatised in 1990 and today it
is a company controlled by Carso Global Telecom, SA de CV of
Mexico, with its shares listed on the stock exchanges of Mexico and
the United States.

In addition, the incumbent satellite operator, Satélites Mexica-
nos, SA de CV (Satmex), was previously owned by the Mexican gov-
ernment and privatised in 1997. The Mexican government still owns
around 20 per cent of Satmex; however, it has not tried to influence
or affect competition in the Mexican satellite market.

6 Foreign ownership

Do foreign ownership restrictions apply to authorisation to provide any
telecoms services?

The general rule is that foreign entities or individuals cannot hold
more than 49 per cent of the equity with full voting rights in a tel-
ecommunications’ concessionaire. Nonetheless, foreign investment
is also allowed through the ownership of neutral investment shares,
which have full economic rights but limited or no corporate rights.
The only current exception is for cellular mobile telephony operators
which, with the prior authorisation of Mexico’s National Commis-
sion of Foreign Investment, may have up to 100 per cent foreign
investment.

With regard to permit holders, there are no restrictions on for-
eign participation in the equity of Mexican permit holders, though
permit holders must be Mexican incorporated entities.

Further, there are no limits on foreign investment in entities seek-
ing the registration of value-added services, such as internet access.

7  Operator exclusivity

Does any operator have exclusivity, and, if so, for which services, and
for how long?

No operator has exclusivity in law to render telecommunications
services, except in relation to telegraph and radio-telegraph services.

www.gettingthedealthrough.com

These are provided on an exclusive basis by the Mexican government
through its state-owned company, Telecomunicaciones de México.

8 Fixed, mobile and satellite services

Comparatively, how are fixed, mobile and satellite services regulated?
Under what conditions may publicly available telephone services be
provided?

All of these services are regulated by the Act and a concession title
issued by SCT is required to provide them. In addition, specific regu-
lations and resolutions apply to the rendering of these services.

In the case of fixed and mobile local telephony services, these are
also regulated by the Rules for Local Telephony, while long-distance
services are governed by the Rules for Long-Distance Services and the
International Telecommunications Rules, which must be followed
by concessionaires of public telecommunications networks who are
authorised to provide this service.

Satellite services are regulated by the Regulations for Satellite
Communications. In addition, there are international treaties signed
by Mexico that are applicable to these services.

Pursuant to the Act, the applicable service tariffs are freely deter-
mined by the concessionaire (and have to be previously registered
before Cofetel), taking into consideration factors of competition,
security, permanence and quality. Local telephone service provid-
ers are, in particular, required to provide non-discriminatory tariffs
for operators of public telephony services vis-a-vis other service
providers.

9 Satellite facilities and submarine cables

In addition to the requirements under question 8, do other rules apply
to the establishment and operation of satellite earth station facilities
and the landing of submarine cables?

The installation of land based satellite stations may or may not be
subject to a permit granted by SCT, depending on their characteris-
tics. A receiving-only station does not require an SCT permit, but the
installation of a transmitting station does. Additionally, land based
stations connected to public telecommunication networks must be
standardised in accordance with Mexican technical norms.

With reference to the rules applicable to the landing of submarine
cables, Mexico’s telecoms regulations do not contain any provisions
that particularly apply to these activities. The landing of international
submarine cables in Mexican territory is authorised by SCT and Cofe-
tel, pursuant to concessions granted to install, operate and exploit
telecommunications networks and considering current teleccommunica-
tions, national property, maritime and right-of-way legal frameworks,
as well as the interpretation of different international treaties.

10 Radio frequency (RF) requirements

For wireless services, are radio frequency (RF) licences required in
addition to any telecoms services authorisations and is an RF licence
available on a competitive or non-competitive basis? Are RF licences
allocated using auctions or other procedures? Is licensed spectrum
tradable in any circumstances?

The rendering of wireless services not only requires the holding of a
public teleccommunications network concession, but also of the cor-
responding frequency band concession.

Concessions for the use of an RF band for commercial purposes
are granted by SCT pursuant to a public bid process, which is carried
out by Cofetel.

Frequencies can only be traded via the assignment or transfer of a
concession title or through the sale of the concessionaire’s stock, and
with the prior approval of SCT. The requirements for the approval
of the assignment or transfer are that: three years have passed from
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the time that the concession was granted; the assignee complies with
the pending obligations and assumes the new conditions imposed by
the SCT; and an approval from Cofeco is obtained when the assignee
provides services in the same area.

11 Third generation services

Is there any regulation for the specific roll-out of third generation
mobile services?

Currently there is no specific regulation for third generation mobile
services. However, SCT has published the spectrum public bid pro-
gramme for 2008, and it is expected that regulation may be included
in the terms and conditions of the bids regarding frequencies suitable
for third generation services.

12 Fees
What fees are payable for each type of authorisation?

Applicants for concessions and permits are required to pay a fee for
the assessment of their applications and the granting of any conces-
sion or permit. Applicants for the registration of value-added services
are also subject to the payment of minimum registration fees.

Fees for spectrum concessions are based on the amount that the
winner of each spectrum bid offered to pay the government. Also,
annually in the Federal Fees, Duties and Rights Act, Congress estab-
lishes the amount to be paid for the right to use spectrum based on
the frequency (ie, 1.9GHz) and the number of KHz or MHz that the
concessionaire is entitled to use pursuant to its title. Some spectrum
concessions granted before 1995 also subject the concessionaire to
the payment of a percentage of their tariff income to the Mexican
government.

13 Authorisation timescale

How long does the licensing authority take to grant licences or other
necessary authorisations?

The Law establishes that upon receipt by SCT of a complete appli-
cation, concessions shall be granted within 120 days from the date
of receipt thereof, and permits within 90 days. Nonetheless, these
terms can be modified and extended if SCT requires the applicant to
provide additional information.

The term for granting value-added service registrations is not spe-
cifically determined in the Act, however, the Federal Act of Admin-
istrative Procedure (the Administrative Act) establishes a term of 90
days to do so.

Nonetheless, it is quite common for concession and permit titles
to be granted beyond the periods of time specified in the Act.

14 Licence duration
What is the normal duration of licences?

The Act establishes that concessions for public telecommunications
networks may be granted for a term of up to 30 years, whereas con-
cessions for frequency bands may be granted for a term of up to 20
years. Both types of concession can be extended for similar terms at
the discretion of SCT. SCT generally grants public network licences
for the 30-year term, whereas it limits frequency band concessions
to 15 years or less depending on the type of frequency and other
spectrum management issues.

Permits and value-added registration certificates are usually
granted for an indefinite term
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15 Modification and assignment of licence

How may licences be modified? Are licences assignable or able to be
pledged as security for financing purposes?

The modification of concessions and permits requires SCT’s prior
approval. Pursuant to the Administrative Act, the term for granting
a concession or permit modification is 90 days, although this term
can be extended if SCT requests additional information

Concessions and permits may be assigned in whole or in part
with the authorisation of SCT and approval from Cofetel. The
requirements for the approval of the assignment or transfer are that:
three years have passed from the time the concession was granted; the
assignee complies with the pending obligations and assumes the new
conditions that SCT imposes. An approval from Cofeco needs to be
obtained when the assignee provides services in the same area.

Telecommunications’ concessions and permits may also be
pledged as a security for financing purposes; however, Mexican regu-
lations establish that the execution of a pledge over a concession does
not grant the pledgee the right to exploit such concession until SCT
has issued the corresponding authorisation, which would require
that the pledgee satisfy the requirements applicable to obtaining a
concession. Both the pledging and the transfer of concessions and
permits require registration before the Telecommunications Registry
(operated by Cofetel).

16 Radio spectrum

Is there a regulatory framework for the assignment of unused radio
spectrum (refarming)? Do RF licences generally specify the permitted
use of the licensed spectrum or can RF licences for some spectrum
leave the permitted use unrestricted?

The National Chart of Frequency Assignments is administered by
Cofetel. Cofetel and SCT determine the type of use to assign to each
frequency pursuant to agreements of Mexico within the International
Telecommunications Union. Cofetel and SCT may determine that
some unused radio spectrum be declared for public use (uso libre),
which implies that any person, without the need for any permit or
title, may freely use such spectrum.

It is important to note that according to the Media Law, conces-
sions are granted for a specific use (ie, television), and may not be
used for other purposes pursuant to a Supreme Court ruling.

Regarding AM frequencies, the SCT recently issued a ruling
granting facilities for AM frequencies concessionaires to obtain
- under certain conditions — FM frequencies, in order to provide AM
stations the opportunity to migrate to FM due to a dramatic reduc-
tion of advertisement and audiences in AM stations.

17 Cable networks

Is ownership of cable networks, in particular by telecoms operators,
restricted?

Other than antitrust and foreign investment limitations, there are
no specific restrictions or prohibitions in Mexico with respect to the
ownership of cable networks by telecommunications operators.

The Regulations for Pay TV and Audio Services, however, require
that parties interested in obtaining an additional concession to supply
pay TV services within the same or partially covered geographic area
must also obtain prior approval from Cofeco.

18 Local loop

Is there any specific rule regarding access to the local loop or
providing for local loop unbundling?

Although there is a legal provision that mandates unbundling in
general terms, there have been no specific rules that implement it.
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Regulatory references to local loop access are in the general context
of interconnection of networks.

19 Internet services
How are internet services, including voice over the internet, regulated?

Internet services are generally categorised as value-added services and
are therefore subject to registration with Cofetel. Data transmission
services require having a concession or an additional service authori-
sation granted by SCT.

With respect to the use of the internet for voice transmission,
SCT and Cofetel’s positions have been that such services can only
be provided by concessionaires who are required to apply stand-
ard voice parameters to such traffic, regardless of the protocol used.
Therefore, the rendering of internet telephony services would require
a concession and be subject to the same regulations as would be
applicable to a regular phone call. Nonetheless, the authority is cur-
rently reviewing these positions in light of technological evolution
and may restate same.

20 Internet service provision

Are there limits on an internet service provider’s freedom to control or
prioritise the type or source of data that it delivers?

Currently, there are no limits on an internet service provider’s freedom
to control or prioritise the type or source of data that it delivers.

21 Broadband

Is there a government financial scheme to promote broadband
penetration?

No government financial scheme presently exists in Mexico to foster
the growth of broadband penetration. The SCT and Cofetel have
been reviewing broadband deployment. However, no specific policy
or financial scheme has yet been produced.

22 Interconnection

How is interconnection regulated? Can the regulator intervene to
resolve disputes between operators? Are wholesale (interconnect)
prices controlled and, if so, how? What are the basic interconnect
tariffs?

The Act mandates that all public network concessionaires provide
interconnection services to those concessionaires that request it.
Furthermore, the Act requires that an interconnection agreement be
entered into between the parties no later than 60 calendar days from
the date that an interconnection request was made, and that such
agreement be authorised by Cofetel and registered in the Telecom-
munications Registry. The parties are free to determine interconnec-
tion tariffs, but these should be cost-oriented. In practice, different
interconnection rates (ie, mobile termination, inter-urban transport,
short messaging service) are purportedly well above costs.

In those cases in which the parties cannot reach an agreement,
Cofetel will determine the terms and conditions that are under dis-
pute, including interconnection tariffs. Interconnection rates and
conditions have to be provided on a non-discriminatory and recip-
rocal basis and without giving discounts based on traffic volume.
Additionally, the Act establishes that international interconnection
agreements shall be subject to their written approval by Cofetel prior
to their execution.

Moreover, competition in several markets has also been deterred
by the lack of regulations and rules that guarantee market access to
new competitors and promote competition among market partici-
pants. Cofetel has published specific rules for interconnection (Plan
de Interconexion) in 2009.

www.gettingthedealthrough.com

23 Mobile call termination

Does the originating calling party or the receiving party pay for the
charges to terminate a call on mobile networks? Are calls to mobile
networks regulated, and, if so, how?

In Mexico, the originating party pays for the charges for placing and
terminating a call on a mobile network. Mobile networks are regu-
lated by the terms of the spectrum concession, and by the applicable
service rules (ie, local service).

24 International mobile roaming
Are charges for international mobile roaming regulated?

International mobile roaming charges are not regulated by Cofetel.
Generally, the Mexican and foreign operators will negotiate bilateral
rates for international mobile roaming.

25 Retail tariffs

Are retail tariffs regulated? If so, which operators’ tariffs are regulated
and how?

Telecommunications service providers are allowed to freely deter-
mine their retail tariffs. These should be registered within the Tel-
ecommunications Registry before they come into effect.

Telmex, the fixed line incumbent, is subject to a price cap system
that is revised and determined every four years by Cofetel. Addition-
ally, Telmex must seek Cofetel’s approval for its retail tariffs on cer-
tain services (ie, local and long-distance services) and may not raise
them above the price cap.

26 Customer terms and conditions

Are customer terms and conditions required to be filed with, or
approved by, the regulator or other body?

Model customer agreements must be registered in the Telecommuni-
cations Registry. Both Cofetel and the Consumer Protection Author-
ity (Profeco) may review the terms and conditions of those model
agreements.

27 Changes to telecoms law
Are any major changes planned to the telecoms laws?

At the beginning of October 2007 the Mexican Senate formed the
Telecommunications and Radio Broadcasting Task Force, composed
of several Senate Commissions, to propose amendments to the arti-
cles of the Media Act and the Act. Notwithstanding these activities,
no major changes to the Act are foreseen in the immediate future.

28 Next-generation networks
How are next-generation networks (NGN) regulated?

To date, no specific legislation, regulations or rules exist on the
subject.

29 Structural or functional separation

Is there a legal basis for requiring structural or functional

separation between an operator’s network and service

activities? Has structural or functional separation been introduced or
is it being contemplated?

The principles of structural separation, or unbundling, have not yet
been introduced into the Mexican telecommunications industry.
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Media regulation

30 Ownership restrictions

Is the ownership or control of broadcasters restricted? May foreign
investors participate in broadcasting activities in your jurisdiction?

The Media Act regulates broadcast radio and television services.
No direct foreign investment is allowed in these activities. Nonethe-
less, foreign investment is allowed through the ownership of neutral
investment shares, which have full economic rights but limited or no
corporate rights.

31 Cross-ownership

Are there any regulations in relation to the cross-ownership of media
companies, including radio, television and newspapers?

As a general rule, there are no specific regulations on cross-
ownership, including between radio, television and newspapers. If
cross-ownership or other practices turn into anti-competitive activi-
ties, then the Antitrust Commission (Cofeco) will act.

32 Licensing requirements

What are the licensing requirements for broadcasting, including the
fees payable and the timescale for the necessary authorisations?

SCT, through Cofetel, is the authority that grants the corresponding
concession title or permit to operate commercial, official, cultural or
experimental radio and television stations.

The term for concessions of commercial radio and television sta-
tions cannot exceed 20 years. Once the term has elapsed, there will
be a public bid in which the original holder of the title will have
preference over third parties.

Requirements for such concessions are similar to those for tel-
ecommunications, namely, full legal name (individual or corporate)
of applicant and information on the incorporation of the legal entity
that is applying for the referred concession; detailed information on
the projected investments; and granting of a security deposit or bond
during the application process, among other requirements.

All media or broadcasting concessions must contain the follow-
ing elements:
® assigned channel;

* location of transmission equipment;

¢ authorised power signal;

¢ technical specifications of broadcasting systems;

e operations schedule;

* name, code or indicated designation or call sign; and
e term.

33 Broadcast of foreign-produced programmes and local content
requirements

Are there any regulations concerning the broadcasting of foreign-
produced programmes? Do the rules require a minimum amount of
local content?

There are general content regulations for broadcasting.

Foreign-generated programmes can be broadcasted in Mexico
with the prior approval of the Ministry of the Interior. This same
process is observed for children’s programming, specially regulated in
the Media Act. In this scenario, there are no specific rules requiring a
minimum amount of local content; however, the Spanish language is
to be used and must predominate, either verbally (ie, dubbed foreign
programmes) or in written subtitles.
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34 Advertising

How is broadcast media advertising regulated? Is online advertising
subject to the same regulation?

Advertising on radio and television is regulated in the Media Act

which specifically requires that:

¢ all commercial propaganda maintains a balance between the gen-
eral programming and the announcement’s content;

® no advertisements for bars be made;

e advertisements shall not promote the benefits, applications or char-
acteristics of products in general in a false or misleading manner;

¢ advertisements shall refrain from advocating violence or, with
regards to children’s advertisements, advertise products that alter
proper eating habits;

e advertisements for contests and programmes with a prize must
have the authorisation of the Ministry of the Interior;

¢ advertisements shall not contain messages or propaganda con-
trary to public policy or national security; and

¢ in relation to health, therapeutic, beauty and hygiene products,
these must have prior authorisation from the Ministry of Health.

Additionally, the present regulations for the Media Act elicit the
guidelines for the balance requirement set forth in the first bullet
point above, establishing that a maximum of 18 per cent of the total
broadcast time of television stations and 40 per cent for radio stations
may be used for commercial or advertisement purposes.

Online advertisements are not specifically regulated, however, the
Mexican Health Act contains a series of advertisement guidelines that
must be observed when broadcasted by any means.

35 Must-carry obligations

Are there regulations specifying a basic package of programmes that
must be carried by operators’ broadcasting distribution networks? Is
there a mechanism for financing the costs of such obligations?

There are no legal or regulatory must-carry obligations in Mexico.
Recently, the Antitrust Commission (Cofeco) included some must-
carry and must-offer obligations as a condition to authorise some
cable TV acquisitions by the major TV broadcaster (Televisa). Con-
sequently, Televisa had to publish on January 2008 the terms and
conditions for providing and distributing content.

36 Changes to the broadcasting laws

Are there any changes planned to the broadcasting laws? In particular,
do the regulations relating to traditional broadcast activities also apply
to broadcasting to mobile devices or are there specific regulations or
laws in place or anticipated for those services?

In addition to the response given to question 27, where technology
convergence was under discussion, although specific regulations on
the matter of broadcasting to mobile devices have not been enacted
yet, it is anticipated that during the next few years, regulations will
catch up with technological advances in these and other areas.

37 Regulation of online content
How is the delivery of content online regulated?

Currently, neither online content nor content on services, such as
IPTV, are regulated.
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38 Digital switchover

When is switchover from analogue to digital broadcasting required?
How will the radio frequencies that are freed up from this switchover
be reallocated?

In the agreement adopting the terrestrial digital television standard
in 2004 (Digital TV Agreement), the switchover is anticipated for the
year 2021. The Digital TV Agreement states that once the switchover
is completed, the broadcaster must return one of the channels (either
the analogue or the digital) to the Mexican government. There is
currently no specific policy or plan about the radio frequencies that
will be freed with the switchover.

Regulatory agencies

39 Regulatory agencies

Which body or bodies regulate the communications sector? Is the
telecoms regulator separate from the broadcasting regulator?

The governmental authorities mainly responsible for telecommunica-
tions policy and regulations in Mexico are SCT and Cofetel. Cofeco
is responsible for regulating competition issues related to the render-
ing of telecommunications services. Additionally, the National Com-
mission of Foreign Investments has competence with respect to issues
that relate to foreign investment participation in general.

Furthermore, the National Radio and Television Council regu-
lates certain broadcast activities; its governing body is composed
of one representative from SCT, who serves as its director, and one
representative from each of the Ministries of the Interior, Education
and Health.

40 Establishment of regulatory agencies

How is each regulator established and to what extent is it independent
of network operators, service providers and government?

Both SCT and Cofetel are part of the executive branch. SCT is part
of the federal government, and while Cofetel is an agency of SCT, it
enjoys a certain degree of independence. The head of SCT as well as
Cofetel’s commissioners are appointed by the president of Mexico.
Commissioners serve for a fixed term of up to seven years.

SCT is mainly responsible for granting and revoking concessions
and permits, as well as for imposing sanctions related to violations
of the Law and Regulations. On the other hand, Cofetel is mainly
responsible for most regulatory issues related to telecommunications
and is therefore responsible for:
¢ the issuance of administrative guidelines and rulings related to

telecommunications services and infrastructure;
¢ administrating Mexico’s radio spectrum;
¢ conducting public bids for spectrum concessions;
¢ managing the Telecommunications Registry; and
e resolving disagreements among concessionaires, among other

responsibilities.

41 Appeal procedure

How can decisions of the regulators be challenged and on what
bases?

Decisions of Cofetel and SCT may be challenged through a review
appeal, which is filed before the authority that rendered the decision
being challenged and is resolved by its hierarchical superior. Upon
any such appeal, the competent authority may decide to confirm,
modify or cancel its decision. Additionally, judicial review of a regula-
tor’s decision may be sought through both administrative or judicial
federal courts which may confirm, modify or revoke the administra-
tive authority’s decision.
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42 Competition and telecoms and broadcasting regulation

To the extent that there are separate national regulatory bodies for
the telecoms and broadcasting sectors responsible for sector-specific
regulation and a national competition authority responsible for general
competition rules, what is the respective scope of their jurisdiction in
the telecoms and broadcasting sectors? Are there any mechanisms
under national law to avoid conflicting exercise of jurisdiction by the
authorities? Is there a specific mechanism to ensure the consistent
application of competition and sector-specific regulation?

The Act is specific about the roles of Cofeco, SCT and Cofetel with
respect to telecommunications and audio-visual issues. Cofeco is
the authority on all antitrust matters (ie, declaring an agent with
significant market power), while SCT and Cofetel are responsible
for general telecommunications issues. For example, if Cofeco must
resolve whether or not a telecommunications agent has significant
market power in any given market, then Cofetel will start a pro-
cedure to determine the specific obligations regarding information,
tariffs and the quality of service of such agent. This same process
would be applicable under the Media Act for broadcast issues relat-
ing to audio-visual content.

Moreover, Cofeco may participate in additional telecommunica-
tions issues to the ones mentioned within the Act, including: inves-
tigating the existence of monopolies; the application of penalties to
entities and individuals that violate Mexico’s Competition Act; and
denouncing before the attorney-general any criminal conduct that
may be committed against competition and free enterprise.

43 Interception

Do any special rules require operators to assist government under
certain conditions in the interception of telecommunications
messages?

Article 49 of the Act establishes that information that is transmit-
ted through telecommunications networks and services shall remain
confidential, unless there are instructions from a competent authority
that such information be revealed.

Additionally, article 66 of the Media Act prohibits the intercep-
tion, disclosure or appropriation of all messages, news or information
which is not destined for the public domain and which is received
through radio communication devices.

44 Data retention obligations

What are the obligations for operators and service providers to retain
the data of its customers? Will they be compensated for their efforts?

No specific obligations exist in this regard for operators and service
providers and no time limit for retention of data has been established;
therefore, no compensation mechanism for such operators and serv-
ice providers is presently in place.

As a general rule and in relation to this question, all operators
and service providers must treat as confidential the personal and
account data of its customers and can only relinquish such infor-
mation by means of an official governmental request issued by the
competent authorities.

Data retention regulations in Mexico are currently being dis-
cussed in Congress along with other data protection legislation.

45 Unsolicited communications

Does the legislation prohibit unsolicited communications? Are there
exceptions to the prohibition?

There is a telephone line registry for those persons that do not want to
receive unsolicited communications. This registry was recently created
and is managed by the Consumer Protection Authority (Profeco).
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Update and trends

Spectrum bids on several frequency bands will presumably start
on 2009 for broadband services. Cofetel recently issued an
Interconnection Plan that pretends to better serve competition.
Since 2008, portability number is in force for both fixed and mobile
telephone numbers.

Recently, disputes have arisen between SCT and several
concessionaires of radio and other telecommunication services,
owing to the expiry of some concession titles and the refusal of
authorities to grant their renewal. Experts suggest that possibly
new concessions for Radio and Television may be granted in the
following years. Telmex is also in the process of requesting a
modification to its concession to provide video service.

Regarding SMS services, when solving certain interconnection
agreements between mobile operators, Cofetel has imposed a prohibi-
tion on sending unsolicited communications through SMS.

Competition and merger control

46 Competition law in the telecoms and broadcasting sectors

Are anti-competitive practices in these sectors controlled by regulation
or general competition law? Which regulator or competition authority
controls these practices?

As a general rule, all economic agents and competition issues within

the Mexican economy (including broadcasting) are regulated by the

Federal Act of Economic Competition (the Competition Act), and

Cofeco is responsible for preventing, sanctioning and investigating

monopolies, unfair economic practices and concentrations.
With respect to telecommunications, Cofeco may:

¢ issue opinions and authorise the participation of potential buy-
ers in public bidding processes run by Cofetel for the granting of
concessions to use frequencies on the radio electric spectrum;

e determine that a telecommunications economic agent is dominant
within a relevant market, pursuant to the Competition Law;

e impose fines and penalties for violations of the Competition
Act, which may include orders to reverse, modify or suspend
concentrations;

o authorise, regulate and prohibit concentrations; and

* initiate investigations of monopolies and monopolistic or unfair
economic practices in telecommunications markets.

47 Regulatory thresholds for review

What are the jurisdictional thresholds and substantive tests for
regulatory or competition law review of telecoms sector mergers,
acquisitions and joint ventures? Do these differ for transactions in the
broadcasting sector?

In general, the Competition Act regulates concentrations in all eco-

nomic areas and hence does not change for transactions in the broad-

casting sector, whether such concentrations are carried out through

mergers, acquisitions or joint ventures. In order to prevent the crea-

tion of monopolies and unfair economic practices, the Competition

Act mandates that Cofeco be notified, before the execution, of the

following concentrations:

® any transaction that, whether in a single act or in a series of acts,
exceeds 18 million times the general daily minimum wage in force
in Mexico City (approximately US$65 million);

® any transaction, whether in a single act or series of acts, that
would result in an accumulation of 35 per cent or more of the
assets or shares of an economic agent having assets or sales
exceeding the equivalent of 18 million times the general daily
minimum wage in force in Mexico City (approximately US$65
million); or

® any transaction involving two or more economic agents having
assets or annual sales exceeding, individually or aggregated, the
equivalent of 48 million times the general daily minimum wage
in force in Mexico City (approximately US$175 million), and
that implies an additional accumulation of assets or capital stock
exceeding the equivalent of 8.4 million times the general daily
minimum wage in force in Mexico City (approximately US$30
million).

48 Merger control authorities

Which regulatory or competition authorities are responsible for the
review of mergers, acquisitions and joint ventures in the telecoms and
broadcasting sectors?

Cofeco is the authority in charge of reviewing and approving merg-
ers, joint ventures and acquisitions in all areas of the Mexican econ-
omy, including telecommunications and broadcasting. Additionally,
SCT and Cofetel are required to provide their favourable opinion to
any telecommunications merger or acquisition prior to it’s approval,
although their review may not specifically relate to competition
issues.
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49 Procedure and timescale

What are the procedures and associated timescales for review and
approval of telecoms and broadcasting mergers, acquisitions and joint
ventures?

Once a concentration notice has been filed and all relevant informa-
tion and documentation has been provided to Cofeco with regard to
telecommunications and broadcasting issues, the commission has 35
calendar days to issue a ruling.
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The president of Cofeco may decide to extend this period by up to an
additional 40 calendar days. In the event that Cofeco does not issue
a ruling within this period, the transaction shall be deemed approved
in the terms contained in the concentration notice.

* The authors wish to thank Clara Luz Alvarez, ex-commissioner of
Cofetel, for her comments and input for this article.
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QUICK REFERENCE TABLES

Mexico

Regulatory agencies and
responsibilities

Broadcasting and telecoms
service licences, type and
duration

Treatment of internet services

Licence fees

Tariff and other regulation of
dominant companies

Regulatory activities in

the telecoms industry are

shared between the Ministry

of Communications and

Transportation (SCT) and

Federal Telecommunications

Commission (Cofetel). The SCT

is principally responsible for:

- granting and revoking
concessions and permits
with the concurrence of
Cofetel; and

- imposing fines and sanctions
to telecoms service
providers.

Cofetel operates as an agency
of SCT that is mainly in charge
of:
- issuing operation rules with
respect to telecom services;
- resolving disputes among
telecoms service providers;
and
- inspecting the compliance
of telecom service providers
with their obligations.
Cofetel also renders opinions
in connection with the granting
of telecommunications
concessions.

Additionally, Mexico’s
Competition Commission
(Cofeco) is responsible for
regulating competition issues
related to the rendering of
telecoms services and the
National Commission of Foreign
Investments has competence
with respect to issues that
relate to foreign investment
participation in telecoms
service providers.

Telecoms services may be
provided in Mexico under any of
the following legal titles:

- concessions;

- permits; and

- registrations.

Concessions are required to:

- exploit a frequency in the
radio electric spectrum;

- install, operate and exploit a
public telecoms network;

- make use of satellite orbits
assigned to Mexico and
to exploit their respective
frequency bands; and

- to exploit the frequency
bands associated to
international satellite
systems that can render
service in Mexican territory.

Permits are required to operate
entities that commercialise
public telecoms services (ie,
resellers) and to exploit satellite
transmitting earth stations.

Value-added telecoms services
such as internet access, e-mail,
voice mail and advanced phone
services require of registration
before Cofetel, which in turn
issues a registration certificate
or Constancia.

Concessions for public
telecoms networks may be
granted for a term of up to 30
years, while concessions for
frequency bands can be granted
for a term of up to 20 years, at
SCT’s discretion. Permits are
usually granted for an indefinite
term, as are value-added
registration certificates.

Internet services are
categorised as value added
services and are therefore
subject to their registration
before Cofetel.

The use of internet for the
transmission of voice is limited
to concession holders.

Applicants for concessions,
permits or value added services
are subject to a processing fee
payment, which are established
within Mexico’s Federal Rights
Law on an annual basis.

The amounts payable for
obtaining a concession for the
exploitation of a radio frequency
band are determined through

a public bidding process
conducted by Cofetel.

Additionally, and pursuant to
their concession or permit
titles, certain concession or
permit holders may be subject
to the payment of a percentage
of their tariffed income to the
Mexican government.

Cofetel has the authority to
impose dominant carriers

with specific obligations
applicable to rates, services
and information, prior resolution
of Cofeco.

Additionally, Cofeco can impose
fines to those carriers that
incur in monopoly acts or unfair
economic practices.
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